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05 October 2020 

 Our Reference:  DMK/LL/STE039-0003 

Linda Fabiani 
Convener 
Committee in the Scottish Government Handling of Harassment Complaints 

Dear Ms Fabiani, 

We enclose a letter which we have sent to the Principal Clerk of Session in light of your letter of 30th September 
to the Court of Session. 

As our previous correspondence has made repeatedly clear, our client welcomes the endeavours of the 
Committee to recover documentation from the court. He has made that position clear on a number of occasions 
and he would invite you to revisit all of his correspondence from the outset of this inquiry. Our last letter, for 
example, highlighted seven occasions on which we have written to you emphasising that position. 

He has consistently supported transparency and the production of the relevant documents in his successful 
Judicial Review, which led to the court holding that the Scottish Government had acted unlawfully, unfairly and in 
a manner tainted by apparent bias. 

It appears to our client that the Scottish Government’s continued intention is to provide delayed and partial 
production of documents which on one view they have been legally entitled to produce to the Committee for 
months (those being Scottish Government documents) whilst simultaneously seeking to produce material which 
has been reduced as unlawful by court order and is the subject of undertakings given to the Court of Session. 

Our client’s view is that that position is extraordinary from any party to proceedings.  

To be clear, any attempt to share or publish documents which have been either reduced by the Court of Session 
(as unlawful), or which would breach the undertaking given by the Government and recorded by the Court, would 
defeat entirely the purpose and effect of the court action successfully undertaken by our client. Having lost that 
action and been forced to reduce the decisions made by the Permanent Secretary contrary to law, that the 
Scottish Government would seek to share those same documents and related material would be a matter which 
should give the Committee real concern for the integrity of the court proceedings and the availability of remedies 
for private citizens against the Government of the day. 

The only possible explanation for seeking to take such a step appears to our client to be a desire unjustifiably to 
malign his reputation, rather than account for their own unlawful actions. The questions and the remit for the 
committee are about the actions of the First Minister, Scottish Government officials and special advisers in 
dealing with complaints about Alex Salmond. The Committee’s own remit and published approach to evidence 
makes clear that the content of these documents is irrelevant. And yet, our client (as a private citizen) remains 
under threat of an attempt to produce material contrary to the legal obligations freely entered into at the time of 
the action being conceded. 



We remind you that the sharing of such tainted and unlawful documents would undermine the very purpose of 
our client proceeding with what he made clear at the time was taken as a last resort on his part and which only 
followed what appears to have been an illegal data leak of that material to a tabloid newspaper in August 2018. 

We would therefore invite the Committee to make absolutely explicit to the Scottish Government, and the public, 
that there is no desire or interest on the part of the Committee to recover any of the documents reduced by the 
Court or subject to any undertaking given. 

Providing that clarity is vital to our client, and to the public. It will also be of direct relevance should this matter 
ever require to go back before Lord Pentland. 

Further there are a number of unresolved issues from our various items of correspondence. Can we ask you 
please to address those as soon as possible so that we can take further instruction from our client? 

Most immediately, can we seek a response on the following: 

1. Our client is a private citizen. He has been put to considerable personal expense in assisting the Inquiry.
He faces the additional costs of court action brought by the Committee, the Scottish Government or both.
The Court may shortly require to be addressed which would inevitably involve this firm and the instruction
of Counsel. Our client will require to be part of that process as the Petitioner in the original action. He is
doing so to assist the court and the committee and in recognising the public interest in transparency
within the legal constraints imposed. He cannot be expected to meet those costs personally. We have
raised this ongoing issue repeatedly, and have yet to have any response of substance from the
Committee on what is a matter of basic fairness. Can the Committee please now address this issue?

2. We wrote to you on 27th September expressing our client’s concerns about your statement issued that
day. Our client was specifically included in an accusation of obstruction by the Committee Convener. For
the reasons set out in our letter of 27th September we consider that position to be inaccurate, wholly
unfair, and contrary to the evidence of consistent communication and co-operation via this firm. Our letter
has never been published on your website nor have we received a reply beyond a holding response to
that letter. Given the impact on our client’s reputation by what our client considers to have been a grossly
unfair and misleading statement, that requires to be addressed immediately.

The proposed court action for recovery of materials from the Judicial Review is only one part of the recovery 
process to enable the Committee to meet its remit. There are additional documents which would be of 
considerable assistance to your Committee which were not part of the JR. We have indicated that these were 
recovered by search warrant and in disclosure in the criminal process. As you are aware, and as the Crown has 
made very clear, we are unable to produce these to you. Is it the committee’s intention to seek to recover these 
documents? Our client cannot see how the committee can meaningfully fulfil its remit without access to those 
documents.  

Yours sincerely, 

David McKie 
Levy & McRae 
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 Our Reference:  DMK/LL/STE039-0003 

Principal Clerk 
Court of Session  
Parliament House  
Parliament Square 
Edinburgh 
EH1 1RQ 

Dear Sirs 

Alexander Salmond 
JR Ref: P850/18 

We are instructed by Mr Salmond, the petitioner in the above proceedings. 

We are writing to indicate that we are now aware of the letter sent to the court by the Convener to the Scottish 
Parliamentary Inquiry into the Handling of Harassment Complaints (‘the Committee’).   

At this stage, we simply ask you to note our interest and ask that we be kept advised of any response to the letter 
sent by the Committee and the representations of any other party in relation to our client’s petition, including the 
Scottish Government.   

Ordinarily, we would rely on those parties to intimate any and all applications to our client directly. That, however, 
did not happen in this case prior to the Committee writing to the Court. Moreover, on 1st October 2020 the First 
Minister repeated the intention of the Scottish Government to return to court over access to documents in the 
near future. We know nothing of those efforts, having received no intimation of them.  

Our client has an obvious and ongoing interest in the documents forming the process of the judicial review. 

In general terms, we anticipate that our client’s instructions will be to support the release of documents, subject 
always to the exclusion of documents reduced as unlawful by the court at the time the petition was conceded or 
subject to the undertakings given by the Scottish Government to the Court when the case last called in front of 
Lord Pentland.   

His precise position, however, will plainly require sight of whatever application is made to the Court, if any. 

For the avoidance of doubt, he is happy that we make written submissions to the court, if this matter is going to 
be dealt with in that manner.   

Yours faithfully 

David McKie 
Levy & McRae 
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